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CP: 

CSA  Notice: 
MI: 

NI: 

NP: 

OSA: 

OSA  Reg.: 
OSC  Notice: 
OSC  Policy: 
OSC  Rule: 


Ontario  Securities  Commission  Companion  Policy 

Canadian  Securities  Administrators  Notice 

Multilateral  Instrument 

National  Instrument 

National  Policy 

Securities  Act  (Ontario) 

Regulation  1015  under  the  (Ontario)  Securities  Act 
Ontario  Securities  Commission  Notice 
Ontario  Securities  Commission  Policy  Statement 
Ontario  Securities  Commission  Rule 
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Casebook 
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Exempt  Distributions 

• 

OSA  ss.34,  35,  72-74',  130.1 

•  175- 

•  1-145 

• 

NI  45-106  Prospectus  and  Registration 
Exemptions  (found  in  casebook)^ 

195^ 

• 

NI  45-106CP  (companion  policy;  found  in 
casebook)^ 

1 

• 

OSC  Rule  45-501  Ontario  Prospectus  and 

1 

Registration  Exemptions  ( use  casebook 
version)'* 

• 

OSC  Rule  45-501  CP  (companion  policy: 
see  casebook)^ 

• 

OSC  Rule  14-501  definition  of  “offering 
memorandum” 

’  Just  skim  ss.  34,  35,  and  72-74  in  a  cursory  manner  to  get  a  sense  of  what  is  here.  There  is  no  point  in  learning  the 
detail,  because  OSC  Rule  45-501,  Part  5  ((1  )-(3))  declares  that  the  adviser  registration  exemptions  in  s.34,  and  the 
registration  and  prospectus  exemptions  in  ss.35,  72,  and  73  “are  not  available”.  The  result  is  that,  in  effect,  the  OSC 
has  revoked  the  legislative  requirements  and  substituted  a  different  exemptive  regime  through  the  rules.  While  no 
doubt  this  makes  it  easier  to  amend  these  provisions,  qiierie  the  legitimacy  of  the  OSC,  an  administrative  agency 
with  delegated  power  from  the  legislature,  effectively  overruling  the  legislative  requirements  and  replacing  them 
with  its  own.  Is  there  warrant  for  this  apparent  overreaching? 

■  There  is  lots  of  stuff  in  NI  45- 1 06.  Please  focus  on  the  following.  In  Part  2,  all  of  Division  1 ;  Division  2  (2. 1 1 . 
2.12,  2.16),  Division  4  (2.24,  2.25,  2.26),  Division  5  (2.30  -  2.33,  2.43).  Part  3  (3.1, 3.3,  3.7,  3.9).  Part  4  (4. 1, 4.2). 
Part  6  (all).  Part  7  (all).  Part  8  (8.5). 

Note  that  the  “offering  memorandum”  (“OM”)  exemption  (2.9)  is  not  really  an  exemption  at  all  but  a 
stripped-down  prospectus  requirement.  The  requirements  for  the  OM  are  set  out  in  Form  45-106F2  (p.  155  of  the 
OSC  bulletin  material)  and  Form  45-106F3  (p.  169  of  the  OSC  bulletin  material).  Please  skim  these  to  get  an  idea 
of  what  is  required;  the  most  important  thing  that  I’d  like  you  to  take  away  from  this  is  simply  that  the  offering 
memorandum  “exemption”  is,  as  I  have  suggested,  just  a  simplified  prospectus. 

Ontario  did  not  adopt  the  OM  exemption  because  it  did  not  want  to  specify  what  goes  into  an  offering 
memorandum.  The  Ontario  requirements  re  offering  memoranda  are  set  out  in  OSC  Rule  45-501,  Part  6  (p.  205  of 
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Exempt  Distributions: 

Resale  Requirements  (Hold 
Periods  and  Seasoning 
Requirements) 

•  NI  45-102^ 

•  none 

•  146- 

150 

11a 

Continuous  Disclosure 
Obligations  of  Reporting 
Issuers* 

•  Financial  Statements 

•  NP  5 1  - 1 02  -  Continuous  Disclosure 
Obligations,  Parts  4. 1-4.6 

•  253-258 

•  none 

Continuous  Disclosure 
Obligations  of  Reporting 
Issuers 

•  MD&A 

•  NP  5 1  - 1 02  -  Continuous  Disclosure 
Obligations  Part  1,  s.1.1;  definition  of 
MD&A;  ss.4.6(l),  (6);  Part  5,  Form  51- 
102F1^ 

•  258-260 

•  none 

11b 

Continuous  Disclosure 
Obligations  of  Reporting 
Issuers 

•  AIF 

•  NP  5 1  - 1 02  -  Continuous  Disclosure 
Obligations  Part  1 ,  s.  1 . 1 :  definitions  of 

AIF  and  venture  issuer:  Part  6;  Form  51- 
102F2'° 

•  260-261 

•  none 

the  OSC  bulletin  material);  we  will  discuss  these  m  class.  This  is  about  the  only  instance  1  can  think  of  where 
Ontario  has  less  demanding  regulatory  requirements  than  anyone  else. 

Note  that  the  “Risk  Acknowledgement”  m  Form  45-106F4  is  also  a  requirement  of  meeting  the  OM 
exemption.  It  is  an  idea  borrowed  from  a  similar  requirement  that  was  once  used  in  Ontario.  The  idea  is  to  hit 
people  over  the  head  with  the  idea  that,  by  investing,  they  could  lose  their  shirts.  Because  Ontario  did  not  adopt  the 
OM  exemption,  however,  it  has  no  relevance  m  Ontario. 

^  With  respect  to  45-106CP,  please  focus  on  the  following.  Part  1  (all);  Part  2  (2.6,  2.7,  2.8);  Part  3  (3. 1-3.7,  3.8(1); 
3.9);  Part  4  (4.6);  Part  6  (all). 

With  respect  to  OSC  Rule  45-501,  please  skim  Part  2.  Is  there  a  theme  that  unites  these  different  exemptions?  Is 
there  warrant  in  securities  law  policy  for  relaxing  regulatory  requirements  m  these  circumstances?  Read  Part  5  (all). 
Part  6  (all),  and  Part  9  (all). 

^  With  respect  to  OSC  Rule  45-501CP,  please  read  Part  5  (all)  and  Part  7  (all). 

^  Note  that  the  M  &  N  readings  are  already  OUT  OF  DATE;  they  are  included  here  only  for  the  conceptual  material 
(mostly  the  philosophy  behmd  different  types  of  exemptions).  Wtnct,  please  disregard  the  doctrinal  references 
(e.g.  the  45-501  references  are  now  completely  obsolete).  Note  that  in  Ontario,  OSC  Rule  45-501  used  to  be  the 
only  relevant  rule  for  prospectus  and  registration  exemptions.  Now  (as  of  July  8,  2005),  the  CSA  has  introduced  a 
national  instrument  (NI  45-106)  which  applies  across  the  country  (including,  of  course,  Ontario).  As  a  result,  in 
Ontario  the  old  mle  45-501  has  been  repealed  and  re-enacted  as  a  much  more  modest  rule.  The  situation  m  Ontario 
is  now  this:  you  can  use  a  registration  or  prospectus  exemption  found  in  either  NI  45-106  or  OSC  Rule  45-501 . 

OSC  Rule  45-501  has  been  mamtained  because  Ontario  wanted  to  keep  certain  prospectus  and  registration 
exemptions  that  no  one  else  had  or  wanted;  these  are  all  contained  in  Rule  45-501.  Still  havmg  fun? 

’  You’ll  notice  that  in  your  CCH  statutory  matenals,  this  is  referred  to  as  MI  45-102  (i.e.  a  +multilateral  instrument) 
rather  than  A/ 45- 102  (i.e.  a  national  instrument).  It  is  in  fact  now  a  national  instmment,  pursuant  to  “National  and 
Ontario  Prospectus  and  Registration  Exemptions”  (2005)  28  OSCB  (Supp-4)  1,  at  121,  the  pertinent  parts  of  which  I 
have  mcluded  in  the  supplementary  casebook  materials. 

*  In  the  section  on  continuous  disclosure,  we  will  be  focusing  on  the  timely  disclosure  obligations  (see  below  in  the 
outline).  I  don’t  want  to  spend  a  lot  of  time  on  financial  statements,  MD&A,  or  the  AIF.  Basically,  I  just  want  to 
make  sure  that  you  are  aware  of  these  requirements  and  the  general  nature  of  the  obligations  (especially  the  forward- 
looking  aspects  of  MD&A  and  the  AIF). 

^  Skim. 

Skim.  I  will  mostly  address  Part  1,  Part  2  (items  3,  4,  5.1,  5.2,  6-13). 
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Module  Topic 


OSA 


M  &  N  Casebook 


11c 

Continuous  Disclosure 
Obligations  of  Reporting 
Issuers 

•  Timely  Disclosure 

•  Selective  Disclosure 

•  OSA  s.  1(1)  (definition  of  “material 
change”);  s.  75 

•  OSA  Reg.  ss.  3-4 

•  NP  5 1  - 1 02  -  Continuous  Disclosure 
Obligations,  Part  1,  s.1.1,  definition  of 
“material  change”,  Part  7 

•  Companion  Policy  51-1 02CP,  Part  1 ,  Part 

7 

•  Form51-102F3 

•  NP  5 1  -20 1  -  Disclosure  Standards  (read 
all:  this  will  be  particularly  important  to 
our  discussions) 

•  269- 
273; 
276-279 

•  151- 
172 

lid 

Continuous  Disclosure 
Obligations  of  Reporting 
Issuers 

•  Civil  Liability  for 
Secondary  Market 
Disclosure 

•  OSA  SS.138. 1-138. 14 

•  none 

•  none 

12 

Registration 

•  OSA  ss.  25-27,  34-35 

•  OSA  Reg.  98-100,  204(1)  (definition  of 
“market  intermediary”) 

•  NI  45-106"  -  National  and  Ontario 
Prospectus  and  Registration  Exemptions 
(use  casebook  version) 

•  OSC  Rule  31-503  -  Limited  Market 

Dealers  (see  amendment  in  casebook) 

•  NI  45-106,  s.2.43,  s.3.9  (these  amend  OSC 
Rule  31-503,  and  both  are  included,  for 
convenience,  in  the  casebook) 

•  91-166, 
114-116 

•  173- 
186 

13 

Insider  Trading'^ 

•  OSA  ss.  1(1)  (definitions  of  “associate”, 
“insider”,  “material  fact”,  “material 
change”) 

•  OSAss.l(2)- 1(6),  1(8),  1(9) 

•  OSA  SS.76,  107,  120,  122,  134,  135 

•  OSA  Reg.  s.  175 

•  OSC  Policy  2>2>-6Q\  -  Guidelines  for 
Policies  and  Procedures  Concerning 

Inside  Information 

•  none 

•  187- 
195 

14 

Takeover  Bids’^ 

•  OSA  Part  XX  (“Take-over  Bids  and  Issuer 
Bids”) 

•  none 

•  196- 
296 

"  This  will  be  review  at  this  point,  since  we  have  already  looked  at  this  instrument.  I  won’t  be  spending  a  lot  more 
time  on  it  (it’s  here  because  it  is  the  main  source  of  registration  exemptions  now). 

In  this  section,  1  would  like  to  do  two  things.  First,  we  will  work  through  the  legislation,  with  a  focus  on  the 
definition  of  special  relationship  in  s.76  (which  invokes  all  of  those  other  definitions  that  I  have  asked  you  to  read). 
That  IS  the  key  definition  because  it  defines  who  can  potentially  be  liable  for  insider  trading.  Second,  the  reading 
from  the  casebook  looks  at  the  policy  question  of  whether  insider  trading  liability  should  exist,  and  if  so,  who  should 
be  liable  (and  for  what). 

As  in  the  stuff  on  insider  trading,  there  are  two  purposes  here.  First,  to  get  to  know  the  legislation.  I  will  spend  an 
hour  or  two  going  over  the  main  features  of  the  legislation  and  how  it  all  hangs  together.  Second,  to  explore  policy 
issues  associated  with  takeover  bid  regulation  (the  subject  matter  of  the  readings  in  the  casebook). 
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